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chapter 8

Plan Correction Methods —
Internal Revenue Service and Department of
Labor Voluntary Compliance Programs

INTRODUCTION

Within the past several years, the Internal Revenue Service (IRS) has instituted several
programs to assist the sponsors, plan administrators and trustees of tax-qualified retirement
plans in correcting potentially disqualifying plan failures while maintaining the tax qualified
status of the plans. The various IRS voluntary compliance programs were consolidated by the
IRS in Rev. Proc. 98-22 into a coordinated program called the Employee Plans Compliance
Resolution System (EPCRS). Rev. Proc. 2000-16, Rev. Proc. 2001-17, Rev. Proc. 2002-47,
Rev. Proc. 2003-44, Rev. Proc. 2006-27 and Rev. Proc. 2008-50 further modify the EPCRS
programs.

The Pension Protection Act of 2006 (PPA) endorses the EPCRS program. PPA Section 1101
gives the IRS formal authority to improve EPCRS including the ability to waive income and
excise taxes and to adjust penalties to the facts and circumstances of individual cases. The
IRS is encouraged to reduce the need for IRS approvals of voluntary corrections and should
specifically consider the circumstances faced by small employers. Rev. Proc. 2008-50
reflects the mandate from Section 1101 of PPA.

. EPCRS OVERVIEW.
A. Three Correction Programs:
1. Self Correction Program (SCP).
2. Voluntary Correction Program (VCP).
3. Audit Closing Agreement Program (Audit CAP).
B. EPCRS is available for:
1. Qualified plans (IRC 8401(a)).
2. Section 403(b) plans.
3. SEPs and SARSEPs (IRC 8408(k)).

© 2009 by Richard A. Naegele Plan Correction Methods — Internal Revenue 8.1
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4.
5.

SIMPLE IRAs (IRC §408(p)).

Voluntary correction for 8457(b) eligible government plans is
available on a provisional basis outside of EPCRS.

C. Obijectives and Goals:

1. Continued qualification and compliance for covered plans.
2. Income tax relief under 8872(p) and 72(t).
3. Excise tax relief under IRC 4972, 4973, 4974 and 4979.
D. Correction Principles:
1. Full correction.
2. Restore plan and participants to where they would have been if failure
had not occurred.
3. Reasonable and appropriate correction for the failure.

E. Pension Protection Act of 2006 (PPA) Section 1101:

1.

Increase awareness and knowledge of small employers concerning
availability and use of EPCRS.

IRS should take into account the special concerns and circumstances
that small employers face regarding compliance and correction of
failures.

Extend the duration of self correction under SCP for significant
compliance failures.

Expand availability to correct insignificant compliance failures under
SCP during audit.

Assure that any tax, penalty, or sanction imposed due to compliance
failure is not excessive and bears a reasonable relationship to the
nature, extent, and severity of the failure.

F. VVCP Application Procedures revised by Rev. Proc. 2008-50:

1.

Appendix F:
a) Streamlined form and processing.

b) Available for 9 common failures.
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2. Appendix D:
a) New standard template for any eligible failure.

3. Appendix C:

a) Required checklist has been revised and simplified.
G. Under certain circumstances, Group Submissions can be made.
H. Extended time periods were added for correction of plans in corporate merger

and acquisition situations. With respect to Operational Failures relating to
Transferred Assets, the correction period does not end until the last day of the
first plan year that begins after the corporate merger, acquisition, or similar
transaction between the Plan Sponsor and the sponsor of the transferor plan.
Rev. Proc. 2008-50, Part 1V, § 9.02(2).

l. A fixed fee schedule for all VCP submissions has been provided to simplify
the application process.

J. A streamlined submission procedure is provided for certain nonamender
failures.

K. A correction method for certain plan loan failures is added including a
correction method for a plan that permits plan loans operationally but does not
have the appropriate loan language.

L. A revised correction method for a failure to include an eligible employee in a
cash or deferred arrangement under IRC 8§ 401(K) is established in which the
employer must make a QNEC to the plan on behalf of the employee that
compensates for the "missed deferral opportunity”. The missed deferral
opportunity is equal to fifty percent (50%) of the employees "missed deferral™.
The missed deferral is determined by multiplying the ADP for the employee's
group in the plan for the year of the exclusion by the employee's
compensation for that year.

For a summary of the significant changes made to EPCRS by Rev. Proc.
2008-50, please see the Appendix attached at the end of this chapter.

1. PLAN DISQUALIFICATION
A. Advantages of a qualified plan.
1. Tax savings to the employer:

a) Immediate deduction of employer contributions. (IRC

§404(2)(1), (2), (3). (6), (7).
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B. Conseq
Loss of

1.

4.
S.

b) Employer contributions are not considered wages and are not
subject to FICA/FUTA/Income tax withholding. (IRC
883121(a)(5), (V)(1); 3306(b)(5), (r(1); 3401(a)(12)).

Tax savings to the employee:

Employer contributions made on behalf of an employee are not taxable
to the employee in the year in which they are made. Income
recognition occurs during the year in which the employee takes a
distribution from the plan. (Note: Distributions do not include eligible
rollovers to other eligible retirement plans or IRAs.) IRC 8402(a), (¢))

Tax exempt trust:

Earnings on contributions made to the trust that forms a part of the
qualified plan are not taxable to the trust. The trust is exempt from
taxation,. (IRC 8501(a))

uences of plan disqualification.
tax advantages:

Contributions are deductible to the employer, only to the extent that
they are includible in the gross income of employees participating in
the plan. (IRC 8404(a)(5))

Employer contributions to a disqualified plan are not exempt from
FICA/FUTA/income tax withholding.

Contributions made to a trust on behalf of participating employees are
includible as gross income to the employees, to the extent that the
employees are vested in those contributions. (IRC §402(b)).

Distributions from the trust are not eligible for tax favored rollover.

Trust earnings are not exempt from taxation.

I11.  THE INTERNAL REVENUE SERVICE AUDIT CLOSING AGREEMENT
PROGRAM: AUDIT CAP*

A Audit CAP.

For Audit CAP to apply, a plan must have a disqualifying failure. The failure

may be

either in form or Operational. All failures are eligible except failures

involving a diversion of plan assets or repeated, deliberate or flagrant failures.
Additionally, under Rev. Proc. 2008-50, Audit CAP now applies to participant

! Rev. Proc. 2008-50, Part VI.
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loans that did not comply with 872(p)(2) (if such loans were not corrected
under SCP or VCP). Settlement under Audit CAP is an alternative to the
revocation of the plan’s qualified status by the IRS.

Audit CAP is administered from the IRS Key District Office. Full correction
is required (including the “closed” years). Administrative procedures must be
in place so that the defects will not recur.

On audit, Audit CAP is an alternative to disqualification of the plan. There is
no limit to the monetary sanction for the Audit CAP. The Audit CAP
settlement amount is based on the plan’s Maximum Payment Amount (MPA)?
and generally should not exceed one hundred percent of such amount.
Settlements of seventy percent or less of the MPA are not unusual.

B. Audit CAP Sanction.
1. Determination of sanction.

The sanction under Audit CAP is a negotiated percentage of the
Maximum Payment Amount. For 403(b) plans, SEPs and SIMPLE
IRA Plans, the sanction is a negotiated percentage of the Total
Sanction Amount. Sanctions will not be excessive and will bear a
reasonable relationship to the nature, extent, and severity of the
failures, based on the factors below. In the case of any participant loan
that did not comply with the requirements of 872(p)(2), the MPA will
include the tax the Service could collect as a result of the loan not
being excluded from gross income under 872(p)(2). Rev. Proc.
2008-50, Part VI, § 14.

2. Factors considered.

Factors include: (i) the steps taken by the Plan Sponsor to ensure that
the plan had no failures; (ii) the steps taken to identify failures that
may have occurred; (iii) the extent to which correction had progressed
before the examination was initiated, including full correction; (iv) the
number and type of employees affected by the failure; (v) the number
of non-highly compensated employees who would be adversely
affected if the plan were not treated as qualified or as satisfying the
requirements of 8 403(b), §408(k), or § 408(p); (vi) whether the
failure is a failure to satisfy the requirements of §401(a)(4),
8 401(a)(26), or 8 410(b), either directly or through § 403(b)(12), (vii)

2 MPA is defined as the tax the IRS could collect upon plan disqualification for the open tax years, including:
(1) tax on the trust (Form 1041); (2) additional income tax resulting from the loss of employer deductions for
plan contributions; and (3) additional income tax resulting from income inclusion for participants in the plan
(Form 1040) including distributions that were rolled over; and (4) any other tax that would result from a
qualification failure. Rev. Proc. 2008-50, 5.01(5).
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the period over which the failure(s) occurred (for example, the time
that has elapsed since the end of the applicable remedial amendment
period under 8 401(b) for a Plan Document Failure), and (viii) the
reason for the failure(s) (for example, data errors such as errors in
transcription of data, the transposition of numbers, or minor arithmetic
errors). Factors relating only to Qualified Plans also include:
(i) whether the plan is the subject of a Favorable Letter and
(ii) whether the failures were discovered during the determination
process. An additional factor taken into account with respect to a
participant loan that did not comply with the requirements of 872(p)(2)
is the extent to which the failure is a result solely of action (or
inaction) of the employer or its agents (or to the extent to which the
failure is a result of the employee's or beneficiary's actions or
inactions). Finally, additional factors relating only to 403(b) plans
include: (i) whether the plan has a combination of Operational,
Demaographic, or Employer Eligibility Failures; (ii) the extent to which
the failure relates to excess amounts; and (iii) whether the failure is
solely an Employer Eligibility Failure.

Transferred Assets.

If the examination involves a plan with Transferred Assets and the
Service determines that the failures did not occur after the end of the
second plan year that begins after the corporate merger, acquisition, or
other similar employer transaction occurred, the sanction under Audit
CAP will not exceed the sanction that would apply if the Transferred
Assets were maintained as a separate plan.

Fees for Nonamenders discovered during the determination letter
application not related to a VCP submission.

The compliance fee for Nonamenders not voluntarily identified by the
Plan Sponsor, but instead discovered by the Service in connection with
a determination letter application process is determined in accordance
with the chart below. This fee schedule applies if the only failure in
the submission is the Nonamender failure.

EGTRRA/ GUST/ UCA/

Number of Subsequent 401(a)(9) OBRA
Participants Legislation Regs '93 TRA '86 T/D/IR ERISA
20 or less $ 2,500 $ 3,000 $ 3,500 $ 4,000 $ 4,500 $ 5,000
21-50 $ 5,000 $ 6,000 $ 7,000 $ 8,000 $ 9,000 $ 10,000
51-100 $ 7,500 $ 9,000 $ 10,500 $ 12,000 $ 13,500 $ 15,000
101-500 $ 12,500 $ 15,000 $ 17,500 $ 20,000 $ 22,500 $ 25,000
501-1,000 $ 17,500 $ 21,000 $ 24,500 $ 28,000 $ 31,500 $ 35,000
1,001-5,000 $ 25,000 $ 30,000 $ 35,000 $ 40,000 $ 45,000 $ 50,000
5,001-10,000 $ 32,500 $ 39,000 $ 45,500 $ 52,000 $ 58,500 $ 65,000
Over 10,000 $ 40,000 $ 48,000 $ 56,000 $ 64,000 $ 72,000 $ 80,000
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IV. VOLUNTARY CORRECTION PROGRAM (VCP): CORRECTION WITH
IRS APPROVAL

A. Overview of VCP.

A Plan Sponsor, at any time before audit, may pay a limited fee and receive
the Service’s approval for correction of all Qualification Failures: Operational,
Plan Document, Demographic, and Employer Eligibility. Qualified Plans,
403(b) Plans, SEPs, and SIMPLE IRA Plans are all eligible for VCP. Under
VCP, there are special procedures for Anonymous Submissions and Group
Submissions. Rev. Proc. 2008-50, Part I, § 1.03.

B. VCP.

VCP replaces the prior Walk-In Closing Agreement Program (Walk-In CAP),
the Voluntary Compliance Resolution Program (VCR) and the Tax Sheltered
Annuity Voluntary Correction Program (TVC).

Rev. Proc. 2003-44 streamlined EPCRS by consolidating all voluntary
correction procedures (VCO, VCS, VCT, and VCSEP) into VCP.

A Plan Sponsor may voluntarily contact the IRS for consideration of VCP.
This can be done on a “John Doe” basis under an Anonymous Submission
procedure. The IRS and Plan Sponsor negotiate the method of correction of
the failure. Correction must be made for all years to which the failure applies
(not just the open years). The IRS and the Plan Sponsor also negotiate a
sanction amount. If the VCP request is voluntary (defined as made before the
Plan Sponsor or a representative has received verbal or written notification of
an impending investigation or of an impending referral for investigation by
the IRS, or that the plan is not in appeals or litigation), the VCP fee is
determined based on the chart contained in Rev. Proc. 2008-50. The sanction
cannot be paid from the plan except under limited circumstances.’

The submission from the Plan Sponsor must contain the following:*

1. A statement identifying the type of plan submitted (e.g., Qualified
Plan, 403(b) Plan, SEP, or SIMPLE IRA Plan) and, if applicable,
whether the submission is a Group Submission, an Anonymous
Submission, a nonamender submission, a multiemployer or multiple
employer plan submission, or an Orphan plan submission.
Additionally, if the submission involves a Qualified Plan, the

® IRS Field Directive (February 21, 1995).

* Rev. Proc. 2008-50, Part V, § 11.02
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10.

11.

12.

13.

14.

statement should also identify the type of Qualified Plan being
submitted (e.g. Defined Benefit, Money Purchase, Profit Sharing, or
Stock Bonus and 401(k) or ESOP);

A complete description of the failures and the years in which the
failures occurred, including closed years;

A description of the administrative procedures in effect at the time the
failures occurred;

An explanation of how and why the failures arose;

A description of the methods for correcting the failures that the Plan
Sponsor has implemented or proposes to implement;

A description of the methodology that will be used to calculate
earnings or actuarial adjustments on any corrective contributions or
distributions;

Specific calculations for each affected employee or a representative
sample of affected employees;

The method that will be used to locate and notify former employees
and beneficiaries, or an affirmative statement that no former
employees or beneficiaries were affected by the failures or will be
affected by the correction;

A description of the measures that have been or will be implemented
to ensure that the same failures will not recur;

A statement that, to the best of the Plan Sponsor's knowledge, neither
the plan nor the Plan Sponsor is Under Examination;

A statement that neither the plan nor the Plan Sponsor has been a party
to an abusive tax avoidance transaction or a brief identification of any
abusive tax avoidance transaction to which the plan or the Plan
Sponsor has been a party;

If a submission includes a failure that relates to Transferred Assets and
the failure occurred prior to the transfer, a description of the
transaction; and

A statement, if applicable, that the plan is currently being considered
in a determination letter application that is not related to the VCP
application.

In the case of a 403(b) Plan submission, a statement that the Plan
Sponsor has contacted all other entities involved with the plan and has

8.8 « Pension and Profit-Sharing Plan Overview and Update
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15.

16.

been assured of cooperation in implementing the applicable correction,
to the extent necessary.

A Group Submission must be signed by the Eligible Organization or
the Eligible Organization's authorized representative and accompanied
by a copy of the relevant portions of the plan document(s).

In the case of an Orphan Plan, whether relief from the VVCP application
fee or correction fee requested, in supporting rationale for such relief.

The submission must be accompanied by:

1.

5.
6.

A copy of the entire plan document or the relevant portions of the plan
document;

In any case in which correction of a Qualification Failure is made by
plan amendment, as permitted, other than the adoption of an
amendment by the Service as a model amendment or the adoption of a
prototype or volume submitter plan for which the Plan Sponsor has
reliance on the plan's opinion or advisory letter and the Plan Sponsor is
submitting a determination letter request, as permitted, the Plan
Sponsor must submit a copy of the amendment, the appropriate
application form (i.e. Form 5300 series), and the appropriate user fee
concurrently and to the same address as the VCP submission;

VCP fee submitted by check made payable to the U.S. Treasury. The
VCP fee and the determination letter user fee must be submitted on
separate checks. Additional fees may be due for a SEP, SIMPLE IRA
Plan, or Group Submission;

The signature of the Plan Sponsor or the Sponsor’s authorized
representative. If signed by the Plan Sponsor’s representative, a power
of attorney must be filed;

A penalty of perjury statement; and

The Appendix C checklist contained in 2008-50.

The letter to the IRS should indicate in the upper right hand corner of the
letter the type of plan submitted under VCP, a Qualified Plan, 403(b) Plan,
SEP, or SIMPLE IRA Plan. If the submission is a Group Submission, an
Anonymous Submission, a nonamender submission, a multi-employer plan
submission, or an Orphan Plan submission, the letter should so indicate.®

® Rev. Proc. 2008-50, Part V, § 11.11.
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If the IRS discovers an unrelated Qualification or 403(b) Failure while the
request is pending, that failure generally will be added to the failures under
consideration. However, the Services retains the discretion to determine that a
failure is outside the scope of the voluntarily request for consideration because
the Plan Sponsor did not voluntarily bring it forward. In this case, if the
additional failure is significant, all aspects of the plan may be examined and
the rules pertaining to Audit CAP will apply.®

Additionally, if the IRS and the Plan Sponsor cannot reach an agreement with
respect to the submission, the matter will be closed, the compliance fee will
not be returned, and the case may be referred to Employee Plans
Examinations.” In the case of an Anonymous Submission that fails to reach a
resolution under EPCRS, the service will refund 50% of the applicable VCP
fee.

C. VCP Fees.
1. Quialified Plans and 403(b) Plans

The compliance fee for a submission under VCP for Qualified Plans
and 403(b) Plans (including Anonymous Submissions) is determined
in accordance with the following chart:

Number of Participants/Employees Fee

20 or fewer $ 750
21 to 50 $ 1,000
51 to 100 $ 2,500
101 to 500 $ 5,000
501 to 1000 $ 8,000
1,001 to 5,000 $15,000
5,001 to 10,000 $20,000
over 10,000 $25,000

2. Nonamenders

The compliance fee for plans with a nonamender failure is determined
in accordance with the VCP fee chart used for Qualified Plans and
403(b) Plans. The applicable fee is reduced by 50% for nonamenders
that submit under VCP within a one-year period following the
expiration of the plan's remedial amendment period for complying
with the tax law changes. See: Rev. Proc. 2007-49 and Section 11.02
of Rev. Proc. 2008-50 for VCP streamlined submission procedure for
the failure to adopt timely certain amendments.

® part V, § 10.07(5).

" Rev. Proc. 2008-50, Part V, § 10.07(7).
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3. Group Submissions

The compliance fee for a Group Submission is based on the number of
plans affected by the failure as described in the compliance statement.
The initial fee is $10,000 for the first 20 plans. An additional fee is
due equal to the product of the number of plans in excess of 20
multiplied by $250, up to a maximum of $50,000.

4, SEPs and SIMPLE IRA Plans

In general, the compliance fee for a SEP or SIMPLE IRA Plan
submission (including an Anonymous Submission) is $250. However,
the IRS reserves the right to impose larger fees in appropriate
circumstances.

5. Egregious or Intentional Failures

In cases involving egregious or intentional failures, the compliance fee
for Qualified Plans, 403(b) Plans, SEPs, and SIMPLE IRA Plans is the
greater of the fee as determined above (based either on the chart for
Qualified Plans and 403(b) Plans or $250 for SEPS and SIMPLE IRA
Plans) or an amount equal to the negotiated percentage of the
Maximum Payment Amount (Total Sanction Amount for a 403(b)
plan), such percentage not to exceed 40%.

6. Additional Fees

In any case in which a SEP or SIMPLE IRA Plan correction is not
similar to a correction for a similar Qualification Failure, the IRS may
impose an additional fee. If the failure involves an Excess Amount to
a SEP or SIMPLE IRA Plan and the Plan Sponsor retains the Excess
Amount in the SEP or SIMPLE IRA Plan, a fee equal to at least 10%
of the Excess Amount, excluding the earnings, will be imposed.

7. Establishing the Number of Plan Participants

Compliance fees are determined based on the number of plan
participants. For new plans and ongoing plans, the number of plan
participants is determined from the most recently filed Form 5500
series. In the case of a terminated plan, the Form 5500 used to
determine the number of plan participants must be the one filed for the
plan year prior to the plan year for which the Final Form 5500 return
was filed. If the submission involves a plan with Transferred Assets
and no new incidents of the failure occurred after the end of the second
plan year that begins after the corporate merger, acquisition, or other
similar employer transaction, the Plan Sponsor may calculate the

Plan Correction Methods — Internal Revenue » 8.11
Service and Department of Labor

Voluntary Compliance Programs
BOT OSCPA Seminar\77198.doc



number of plan participants based on the Form 5500 information that
would have been filed by the Plan Sponsor for the plan year that
includes the employer transaction if the Transferred Assets were
maintained as a separate plan. In the case of a SEP or SIMPLE IRA
Plan not required to a file a Form 5500, the Plan Sponsor may use
other reasonable information to determine the number of plan
participants. Note that for 403(b) Plans, the fee is determined with
reference to the number of employees rather than participants.

D. Operational Failures and Correction Methods

The following sets forth Operational Failures and Correction Methods relating
to Qualified Plans. These correction methods are acceptable under VCP and
SCP. To the extent the failure listed below could occur under a 403(b) Plan, a
SEP, or a SIMPLE IRA Plan, the correction method listed for such failure
may be used to correct the failure.?

1. Failure to provide the minimum top-heavy benefit under 1.R.C. 8 416
to non-key employees.

In a Defined Contribution plan, contribute and allocate the required
top-heavy minimums to the plan in the manner provided for in the plan
on behalf of the non-key employees.

In a Defined Benefit plan, the minimum required benefit must be
accrued in the manner provided in the plan.

2. Failure to satisfy the actual deferral percentage (ADP) test, the actual
contribution percentage (ACP) test or the multiple use test for plan
years beginning on or before December 31, 2001.

Make qualified non-elective contributions on behalf of the non-highly
compensated employees to the extent necessary to raise the actual
deferral percentage or actual contribution percentage of the non-highly
compensated employees to the percentage needed to pass the test.

3. Failure to distribute elective deferrals in excess of the I.R.C. § 402(g)
limit.

Distribute the excess deferral to the employee and report the amount as
taxable in the year of the deferral and the year distributed.

® Rev. Proc. 2008-50, Appendix A.
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4. Exclusion of an eligible employee from all contributions or accruals
under the plan for one or more years.

Make a contribution to the plan or provide benefit accruals on behalf
of the employees excluded from the plan. If the employee was denied
eligibility under a cash or deferred arrangement, the employer must
make a QNEC to the plan on behalf of the employee that is equal to
50% of the average deferral percentage for the employee’s group
(either highly compensated or non-highly compensated). Moreover,
any match that would have applied to the elective deferral must be
applied to the QNEC.

5. Failure to timely pay the minimum distribution under I.R.C.
8 401(a)(9).

Distribute the required minimum distribution amount and any
applicable gains or losses for all prior years. The employer will enter
into a standardized closing agreement to pay 100% of the excise tax
that would ordinarily apply because of the failure to distribute.

6. Failure to obtain participant and/or spousal consent for a distribution
subject to the participant and spousal consent rules under
I.R.C. § § 401(a)(11), 411(a)(11) and 417.

Give the affected employees the choice of providing informed consent
for the distribution actually made or receiving a qualified joint and
survivor annuity. In the event that participant and/or spousal consent is
required but cannot be obtained, the participant must receive a
qualified joint and survivor annuity. This annuity may be offset for any
amounts already received by the participant. In the event that spousal
consent is required but cannot be obtained, the employer must provide
a survivor annuity. A spousal survivor annuity may not be offset by
any amounts received by the participant.

7. Failure to satisfy the I.R.C. § 415 limits in a defined contribution plan.

Place the excess annual additions into an unallocated 1.R.C. § 415
suspense account to be used as an employer contribution in the
succeeding year (or years).
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E. Rev. Proc 2008-50 New Items.
1. Participant Loans.

a. Relief from reporting loans as deemed distributions under IRC
872(p); 72(p) provisions do not need to be in the plan. §4.01
Rev. Proc. 2008-50.

b. 50% reduction in VCP fee in certain instances (loan failure is
sole failure; no more than 25% of employees affected in each
year of the failure). §12.02(3) Rev. Proc. 2008-50.

C. Streamlined VVCP application procedure available under certain
circumstances. App. F & related Sch. 5 Rev. Proc. 2008-50;
§11.03 Rev. Proc. 2008-50.

d. Provision for resolution of failure under Audit CAP. MPA
increases. 8813.01, 14.01 Rev. Proc. 2008-50.
2. Exclusion of Eligible Employees.
a. Failure to implement employee elections. App. A. 05(b) Rev.

Proc. 2008-50; Ex. 12 App. B.

I. Use employee's elected deferrals percentage instead of

ADP.
b. Failure to permit eligible participants to make catch-up
contributions. App. A .05(4) Rev. Proc. 2008-50; Ex. 11 App.

B.

I. Assume participant would have made catch-up
contributions equal to half of the catch-up contribution
limit.

C. Exclusions of employee from plan that also provides the

employee with the ability to designate elective deferrals as
Roth contributions. App. A .05(3) Rev. Proc. 2008-50.

i. QNEC = 50% x ADP correction unchanged; also does
not change corrections for failure to implement
employee elections; catch-up contributions. QNECs
not treated as Roth contributions.

3. Excess Allocations.

a. Provision of correction mechanism for excess allocations in
cases where code/regs. do not provide for a specific method of
correction (e.g., plan limits):
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b. Excess employer contribution:
I. Correction mechanism based on plan provisions;
ii. Reallocation among other participants; OR

iii. Reallocation to unallocated account to be used to
reduce Employer contributions\. §85.01(3), 6.06 Rev.
Proc. 2008-50.

C. Excess elective deferrals or after-tax employee contributions:

i. Distribute excess (plus earnings) to employee. Report
as income in year of distribution. See 83 Rev. Proc. 92-
93.

d. 415 ordering rules.
4. Determination Letter Submissions.
a. Submission Required:
I. Nonamenders (VCP and Audit CAP)

ii. On-cycle corrections by plan amendment (VCP and
Audit CAP)

iii. SCP corrections by plan amendment to be submitted in
next determination letter cycle.

b. Submission Not Required:

I. Correction of interim amendments, discretionary
amendments relating to optional law changes prior to
expiration of cycle.

ii. Off-cycle corrections by plan amendment (VCP and
Audit CAP); Note — amendments to be submitted in
next determination letter cycle.

C. Submission Optional:

i Situations described in 8814.02 or 14.03 Rev. Proc.
2007-44 (e.q., urgent business need).
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V.

5. DOL VFCP Online Calculator:

a. VFCP online calculator can be used to calculate earnings
adjustments in situations where it is not feasible to determine
an actual earnings adjustment. This may occur because either:

i. Actual data cannot be obtained; or

ii. The probable difference in the use of actual data,
instead of the estimate, is small and the cost associated
with obtaining actual data would exceed the probable
difference. 86.02(5)(a) Rev. Proc. 2008-50.

6. Distribution of Small Amounts:

a. If the total corrective distribution is $75 or less, the plan
sponsor is not required to make a corrective distribution if the
reasonable direct costs of processing and delivering the
distribution to the participant or beneficiary would exceed the
amount of the distribution (previously distribution amount was
$50 or less). §6.02(5)(b) Rev. Proc. 2008-50.

SELF-CORRECTION PROGRAM (SCP).

A

Availability of SCP.

Plan administrators who discover Operational Failures in self-audits can take
advantage of the Self-Correction Program (SCP). SCP offers incentives for
plan administrators to conduct timely self-audits. Operational Failures
discovered and corrected within two years of the end of the plan year in which
the failures occurred (not discovered) are eligible for SCP relief, even if the
Operational Failure is not insignificant. SCP is also available for insignificant
Operational Failures that are discovered after the time period for self-
correcting the failure has lapsed.

Eligibility for SCP.
The eligibility requirements for SCP are that:
1. It is available only for eligible Operational Failures;

a. Qualified Plans and 403(b) Plans are eligible with respect to
significant and insignificant Operational Failures.

b. SEPs and SIMPLE IRA Plans are eligible with respect to
insignificant Operational Failures only.

2. There must be established plan procedures that are “reasonably
designed to promote and facilitate overall compliance”;
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3. Any failure must have occurred as a result of an oversight, mistake or
"because the procedures that were in plan, while reasonable, were not
sufficient to prevent the occurrence of a failure™; and

4. The Plan Sponsor must make retroactive correction to all relevant
failures.

C. Operational Failures Only.

A Plan Sponsor may use SCP for a Qualified Plan to correct an Operational
Failure by a plan amendment to conform the terms of the plan to the plan's
prior operations only to correct Operational Failures listed in Appendix B of
Rev. Proc. 2008-50. The amendments must comply with the requirements of
§ 401(a), including the requirements of 88 401(a)(4), 410(b), and 411(d)(6).
Moreover, SCP is not available for plans with disqualifying provisions (as
defined in the Regulations under 1.R.C. 8 401(b)) for which the remedial
amendment period has expired. Finally, SCP is not available to a Plan Sponsor
for failing to timely amend its plan.

D. Not Available for Misuse of Plan Assets.

SCP is not available for exclusive benefit failures relating to the misuse or
diversion of plan assets.

E. Established Practices and Procedures Required.

Eligibility for participating in the SCP requires that the plan administrators
have established practices and procedures in place, both formal and informal,
that are reasonably designed to promote and facilitate overall compliance with
qualification requirements of the 1.R.C. Examples of these procedures include
a checklist to track allocations and identifying key employees. A plan
document alone will not constitute evidence of established procedures.

F. Full Correction Required.

The Plan Sponsor must make full correction of all failures for all years for
which the failures exist. The correction method should restore to both current
and former participants and their beneficiaries the benefits and rights they
would have had if the failure not occurred. The correction method should
restore the plan to the position it would have been in had the failure not
occurred.

G. Correction Within Two Plan Years.

Any Operational Failure, whether or not the failure would be considered
insignificant, that is corrected by the Plan Sponsor by the end of the second
plan year following the plan year in which the Operational Failure occurred is
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a non-disqualifying event. There are no limitations on the number of years a
Plan Sponsor can use this self-correction procedure.

H. Current IRS Determination Letter or Opinion Letter Required.

This self-correction procedure is available only to a sponsor of an individually
designed plan (including a volume submitter plan) with a current
determination letter, an adopter of a master or prototype plan with a current
opinion letter, or an adopter of a regional prototype plan with a current
notification letter.

l. Not Available if Plan is Under Examination.

This self-correction procedure will not be available for correcting any failures
in a plan for any plan year that is under employee plans or exempt
organization examination.

J. Insignificant Operational Failures.

Operational Failures that are not self-corrected within the time period
described above are nevertheless considered non-disqualifying events and
eligible for SCP if, given all the facts and circumstances of a case, the
Operational Failures are considered to be insignificant.

The factors to be considered in determining whether Operational Failures
under the plan are significant include (but are not limited to):

1. Whether other failures have occurred during the period being
examined (for this purpose a failure is not considered to have occurred
more than once merely because more than one participant is affected
by the failure);

2. The percentage of plan assets and contributions involved in the failure;
3. The number of years the failure occurred,
4. The number of participants affected relative to the number of

participants in the plan;

5. The number of participants affected as a result of the failure relative to
the number of participants that could have been affected by the failure;

6. Whether correction was made within a reasonable time after discovery
of the failure; and

7. The reason for the failure (e.g., data errors, transposition of numbers or
minor arithmetic errors).
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No single factor is determinative. The fact that one or more factors are not
applicable to a given case will not prevent the plan from being eligible for
SCP.

A plan with more than one Operational failure in a single year may be eligible
for SCP if the violations in the aggregate are considered insignificant. Failures
will not be considered significant merely because they incur in more than one
year.

Rev. Proc. 2008-50 provides numerous examples of SCP and other EPCRS
correction methods.

K. Rev. Proc. 2008-50:

1. Rev. Proc. 2008-50 liberalized criteria for "substantial completion of
correction" for significant failures. Rev. Proc. 2008-50, §9.04.
Correction can be completed within 120 days after the end of the
correction period (previously 90 days); OR

2. Correction with respect to 65% of the plan's participants should be
corrected by the end of the correction period (previously 85%).

L. Correction By Retroactive Plan Amendment.

Under SCP, plan amendments can only be used for situations and corrections
methods provided for in Appendix B §2.07 of Rev. Proc. 2008-50. They are:

1. Failure to comply with IRC 8401(a)(17) limit. The employer
contributes an additional amount on behalf of each of the other
employees (excluding each employee for whom there was a
84.01(a)(17) failure) who received an allocation for the year of the
failure, amending the plan (as necessary) to provide for the additional
allocation.

2. Contrary to the terms of the plan document, the plan provides for
hardship distributions. The plan is amended retroactively to provide
for the hardship distributions that were made available. This
amendment is permissible if the amendment does not cause the plan to
violate another 401(a) provision, e.g., benefits, rights and features
issues under IT Reg. 1.401(a)(4)-4).

3. Contrary to the terms of the plan document, the plan provides for
participant loans. The plan is amended retroactively to provide for the
loans that were made available. This amendment is permissible if the
amendment (i) satisfies 401(a) and (ii) the plan as amended would
have satisfied the qualification requirements of 401(a) (and the
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requirements applicable to plan loans under 872(p)) had the
amendment been adopted when plan loans were first made available.

4. Ineligible employees (age and service; entry dates). The plan is
amended retroactively to change the eligibility provisions to provide
for the inclusion of the ineligible employee to reflect the plan's actual
operations. This amendment is permissible if the amendment does not
cause the plan to violate another 401(a) provision.

Ineligible employees include employees who either (i) have not
completed the plan's minimum age or service requirements; or
(if) have completed the plan's minimum age or service requirements
but became participants earlier than the applicable entry date.

VI. VCP CORRECTION FOR SIMPLIFIED EMPLOYEE PENSIONS (SEPs)
AND SIMPLE IRA PLANS.

A

Correction for SEPs and SIMPLE IRA Plans Generally.

Generally, the correction for a SEP or a SIMPLE IRA Plan is expected to be
similar to the correction required for a Qualified plan with a similar
Qualification Failure.

Special Correction for SEPs and SIMPLE IRA Plans.

In any case in which correction similar to that for a Qualified Plan is not
feasible for a SEP or SIMPLE IRA Plan or in any other case determined by
the Service in its discretion (including failures relating to 1.R.C. 88 402(qg),
415, and 401(a)(17), failures relating to deferral percentages, discontinuance
of contributions to a SARSEP or SIMPLE IRA Plan, and retention of Excess
Amounts for cases in which there has been no violation of a statutory
limitation), the Service may provide for a different correction.

Correction of Failure to Satisfy Deferral Percentage Test.

If the failure involves a violation of the deferral percentage test under 1.R.C.
8 408(K)(6)(A)(iii) applicable to a SARSEP, there are several methods to
correct the failure. This failure may be corrected in one of the following ways.

1. The Plan Sponsor may make contributions that are 100% vested to all
eligible non-highly compensated employees (to the extent permitted by
I.R.C. § 415) necessary to raise the deferral percentage needed to pass
the test. This amount may be calculated as the same percentage of
compensation (regardless of the terms of the SEP).

2. The Plan Sponsor may effect distribution of excess contributions,
adjusted for earnings through the date of correction, to highly
compensated employees to correct the failure. The Plan Sponsor must
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also contribute to the SEP an amount equal to the total amount
distributed. This amount must be allocated to (i) current employees
who were non-highly compensated employees in the year of the
failure; (ii) current non-highly compensated employees who were non-
highly compensated employees in the year of the failure; or
(iii) employees (both current and former) who were non-highly
compensated employees in the year of the failure.

D. Treatment of Undercontributions to a SEP or SIMPLE IRA Plan.
1. Make-up contributions; earnings.

The Plan Sponsor should correct undercontributions to a SEP or
SIMPLE IRA Plan by contributing make-up amounts that are fully
vested, adjusted for earnings credited from the date of the failure to the
date of correction.

2. Earnings adjustment methods.

a. The earnings rate generally is based on the investment results
that would have applied to the corrective contribution if the
failure had not occurred.

b. Insofar as SEP and SIMPLE IRA Plan assets are held in IRAs,
there is no earnings rate under the SEP or SIMPLE IRA Plan as
a whole. If the Plan Sponsor is unable to determine what the
actual investment results would have been, a reasonable
interest rate may be used.

E. Treatment of Excess Amounts under a SEP or a SIMPLE IRA Plan.
1. Distribution of Excess Amounts.

An Excess Amount is an amount contributed on behalf of an employee
that is in excess of an employee's benefit under the plan, or an elective
deferral in excess of the limitations of §8 402(g) or 408(k)(6)(A)(iii).
If an Excess Amount is attributable to elective deferrals, the Plan
Sponsor may effect distribution of the Excess Amount, adjusted for
earnings through the date of correction, to the affected participant.
The amount distributed to the affected participant is includible in gross
income in the year of distribution. The distribution is reported on
Form 1099-R for the year of distribution with respect to each
participant receiving the distribution. In addition, the Plan Sponsor
must inform affected participants that the distribution of an Excess
Amount is not eligible for favorable tax treatment accorded to
distributions from a SEP or a SIMPLE IRA Plan (and, specifically, is
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VII.

not eligible for tax-free rollover). If the Excess Amount is attributable
to employer contributions, the Plan Sponsor may effect distribution of
the employer Excess Amount, adjusted for earnings through the date
of correction, to the Plan Sponsor. The amount distributed to the Plan
Sponsor is not includible in the gross income of the affected
participant. The Plan Sponsor is not entitled to a deduction for such
employer Excess Amount. The distribution is reported on Form 1099-
R issued to the participant indicting the taxable amount as zero.

Retention of Excess Amounts.

If an Excess Amount is retained in the SEP or SIMPLE IRA Plan, a
special fee, in addition to the VCP submission fee, will apply. The
Plan Sponsor is not entitled to a deduction for an Excess Amount
retained in the SEP or SIMPLE IRA Plan. In the case of an Excess
Amount retained in a SEP that is attributable to a § 415 failure, the
Excess Amount, adjusted for earnings through the date of correction,
must reduce affected participants' applicable § 415 limit for the year
following the year of correction (or for the year of correction if the
Plan Sponsor so chooses), and subsequent years, until the excess is
eliminated.

De minimis Excess Amounts.

If the total Excess Amount in a SEP or SIMPLE IRA Plan, whether
attributable to elective deferrals or employer contributions, is $100 or
less, the Plan Sponsor is not required to distribute the Excess Amount
and the special fee will not apply.

DELINQUENT FILER VOLUNTARY COMPLIANCE PROGRAM (DFVC)

The Delinquent Filer Voluntary Compliance Program® (DFVC) is available to all
pension and welfare plan administrators who have not filed timely annual reports for
plan years beginning on or after January 1, 1988 and who have not yet received
notification from the DOL that the plan has failed to file a timely annual report. The
DFVC program also applies to top hat plans which failed to file the standard
registration statement with the DOL.

® March 27, 2002 Federal Register.
DOL Press Release (dated March 27, 2002).

DOL Hotline: (202) 219-8776.
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A Penalties For Improper Filing or Non-Filing of IRS 5500 Series Forms

In order to appreciate the significance of the DOL’s program for waiving
penalties on the late filing of 5500 series forms, a brief review of the IRS and
DOL penalties is in order.

A penalty of $25 per day (up to a maximum of $15,000 per return) may be
assessed by the IRS for non-filing or delinquent filing of returns for certain
deferred compensation plans, certain trusts and annuities, bond purchase plans
and plans listed in I.R.C. § 6039D (certain fringe benefit plans including
Cafeteria plans, Group Legal Services plans and Educational Assistance
plans).” Additionally, a penalty of $1 per day may be assessed (up to $5,000)
for each participant not listed on Schedule SSA;* a penalty of $1 per day (up
to $1,000) for failing to report a change in the status of the plan;** and a
penalty of $1,000 for not filing the actuarial statement (Schedule B)."

The DOL may assess a penalty of $50 per day for a late filer, up to $1,100 per
day if the plan administrator fails or refuses to file a complete return, and a
penalty of $300 per day (up to a maximum of $30,000 per return, per year) for
a non-filer.** For egregious omissions, penalties may be doubled. The DOL
also assesses penalties for the following deficiencies:

Per Day Cap
Missing accountant report $150 $50,000
Financial information $110 $36,500
Other information (per employee, not per day) $ 11 $ 3,650

B. Who is Eligible for DFVC.

Eligibility for the DFVC Program continues to be limited to plan
administrators with filing obligations under Title | of ERISA who comply
with the provisions of the program and who have not been notified in writing
by the Department of a failure to file a timely annual report under Title | of
ERISA. For example, Form 5500-EZ filers and Form 5500 filers for plans
without employees (as described in 29 CFR 2510.3-3(b) and (c)), are not
eligible to participate in the DFVC Program because such plans are not
subject to Title I.

Y1.R.C. §6652(€).
" LR.C. § 6652(d)(1).
21 R.C. § 6652(d)(2).
B 1.R.C. §6692.
Y ERISA § 502(c)(2).
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C. Program Criteria.

Participation in the DFVC Program is a two-part process. First, file with
EBSA a complete Form 5500 Series Annual Return/Report, including all
schedules and attachments, for each year relief is requested. Special simplified
rules apply to "top hat" plans and apprenticeship and training plans. Second,
submit to the DFVC Program the required documentation and applicable
penalty amount. The plan administrator is personally liable for the applicable
penalty amount, and, therefore, amounts paid under the DFVC Program shall
not be paid from the assets of an employee benefit plan.

D. Penalty Structure.

The late filing penalties under the DFVVC Program are as follows:

Multiple

Per Day Per Filing Filings — Per

Plan Type Penalty Penalty Plan Penalty
Small Plan $10 $ 750 $1,500
Large Plan $10 $2,000 $4,000

Per day penalty. The basic penalty under the program is $10 per day for
delinquent filings.

"Per filing" cap. The maximum penalty for a single late annual report is $750
for a small plan (generally a plan with fewer than 100 participants at the
beginning of the plan year) and $2,000 for a large plan.

"Per plan” cap. The DFVC Program also includes a "per plan™ cap. This cap
is designed to encourage reporting compliance by plan administrators who
have failed to file an annual report for a plan for multiple years. The "per
plan” cap limits the penalty to $1,500 for a small plan and $4,000 for a large
plan regardless of the number of late annual reports filed for the plan at the
same time. There is no "per administrator” or "per sponsor" cap. If the same
person is the administrator or sponsor of several plans required to file annual
reports under Title | of ERISA, the maximum applicable penalty amounts
would apply for each plan.

Small plans sponsored by certain tax-exempt organizations. A special "per
plan" cap of $750 applies to a small plan sponsored by an organization that is
tax-exempt under Internal Revenue Code 8501(c)(3). The $750 limitation
applies regardless of the number of late annual reports filed for the plan at the
same time. It is not available, however, if as of the date the plan files under
the DFVVC Program, there is a delinquent annual report for a plan year during
which the plan was a large plan.

8.24 « Pension and Profit-Sharing Plan Overview and Update

BOT OSCPA Seminar\77198.doc



VIII.

"Top hat" plans and apprenticeships and training plans. The penalty amount
for "top hat" plans and apprenticeship and training plans is $750.

E. Simplified Procedures.

The Department simplified the procedures governing participation in the
program. The changes are intended to make the program easier to use. For
example:

Plan administrators may use the Form 5500 forms for the year relief is
sought or the most current form available at the time of participation.
This option allows administrators to choose the form that is most
efficient and least burdensome for their circumstances.

The program conforms to the annual reporting procedures under the
computerized ERISA Filing Acceptance System (EFAST).

The address where DFVVC Program remittances are submitted is DFVC
Program, EBSA, P.O. Box 70933, Charlotte, NC 28272-0933.

F. IRS and PBGC Penalty Relief.

In addition to the DOL's civil penalties, the IRS has the authority to assess
penalties for a plan’s failure to timely comply with the tax code’'s annual
reporting requirements. The IRS, in Notice 2002-23", and the Pension Benefit
Guaranty Corporation (PBGC) also announced penalty relief for delinquent
filings of Form 5500 if the plans satisfy the conditions of the DOL's DFVC
Program.

DEPARTMENT OF LABOR VOLUNTARY FIDUCIARY CORRECTION
PROGRAM (VFC)

Title I of ERISA, 29 U.S.C. 88 1001 et seq., establishes certain standards with which
officials of employee benefit plans covered by ERISA must comply. A fiduciary who
breaches any of the responsibilities, obligations, or duties imposed upon fiduciaries
by Title I of ERISA shall be personally liable to make good to a plan any losses to the
plan resulting from each such breach and to restore to such plan any profits which
have been made through the use of assets of the plan by the fiduciary. The Secretary
of Labor has the authority to bring civil actions to enforce the provisions of Title | of

> IRS Notice 2002-23 (March 27,2002)
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ERISA™and a civil penalty in an amount equal to twenty percent of the amount
recovered must be assessed in any action initiated by the Secretary."’

On March 15, 2000, the DOL announced the Voluntary Fiduciary Correction
Program (VFC Program). The VFC Program was adopted by the EBSA on a
permanent basis in March 2002. Final changes were adopted by the EBSA effective
May 19, 2006. The VFC Program is administered by each of the DOL’s ten regional
offices.

Under the VFC Program, persons who are potentially liable for a breach of the
fiduciary duties imposed by Title | of ERISA will be relieved of the possibility of a
civil investigation of that breach and/or civil action by the Secretary with respect to
that breach, and imposition of civil penalties, if they satisfy conditions for correcting
the breach, as described in the VFC Program. If an applicant is in full compliance
with all of the terms and procedures set forth in the VFC Program, EBSA will issue a
“no action letter” with respect to the breach described in the application.

The relief that the VFC Program offers is limited to transactions identified in the
application and the persons who corrected those transactions. Where the EBSA
becomes aware of possible criminal behavior, material misrepresentations or
omissions in the VFC application, or other abuse of the VFC Program, relief will not
be available under the VFC Program and the Department may initiate an investigation
which may lead to enforcement action. Furthermore, full correction under the VFC
Program does not preclude any other governmental agency, including the IRS, from
exercising any right it may have with respect to the transactions that are the subject of
the application.

A VFC Program application must be prepared by the plan official, or his or her
authorized representative, and should contain the following information: the name,
address and telephone number of a contact person familiar with the contents of the
application, with authority to respond to the EBSA; a detailed narrative describing the
breach and the corrective action, a list of the persons materially involved in the
breach and corrections, the employee identification number, plan number and address
of the plan sponsor and administrator; the date the plan’s most recent Form 5500 was
filed; an explanation of the breach, including the date it occurred; an explanation of
how the breach was corrected, by whom and when; and specific calculations
demonstrating how the principal amount and lost earnings or restoration of profits
were computed (or the data elements required to be input into the online calculator if
the online calculator is used) and an explanation of why payment of lost earnings or
restoration of profits was chosen to correct the breach.

The application must be accompanied by the following documentation: the current
fiduciary bond for the plan; a copy of the plan document, and any other pertinent

16 ERISA § 502(a)(2), 502(a)(5).

" ERISA § 502(1).
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documents(such as the adoption agreement, trust agreement, or insurance contract)
with relevant sections identified; documentation that supports the narrative
description of the transaction and correction; documentation establishing a lost
earnings amount, including documentation of the return on the plan’s other
investments during the time period on which the lost earnings is calculated,;
documentation establishing the amount of restored profits; proof of payment of the
principal amount and lost earnings or restoration of profits; a copy of the sample
notification to all affected participants; a completed signed and submitted checklist;
any other documents required under Section 7 of the VFC Program.

A plan official or authorized representative must sign the application. If signed by the
authorized representative, a power of attorney form must be completed. The
submission must also contain a penalty of perjury statement in the form prescribed by
the DOL. The application should be mailed to the appropriate regional EBSA office.

In order to become eligible to make a VFC Program Application, the plan and the
applicant may not be under investigation and the application must not contain
evidence of a potential criminal violation, as determined by EBSA.

In addition to the aforementioned general eligibility requirements, the EBSA has
identified thirteen breaches and methods of correction which are suitable for the VFC
Program. The following are a list of those breaches which have been identified by the
EBSA and appropriate corrections:

A. Delinquent Participant Contributions and Participant Loan Repayments to
Pension Plans.

If, instead of forwarding the contributions for investment in accordance with
the provisions of the plan and within the time frames described by the
Department’s regulations, an employer retains the contributions for a longer
period of time, the breach may be corrected under the VFC Program. The
same applies in the case of participant loan repayments when instead of
applying such repayments to outstanding loan balances within a reasonable
time per Department regulations and in accordance to plan provisions, the
employer retains such repayments for a longer period of time.

For unpaid contributions or participant loan repayments, the following
correction amount must be paid to the plan: the principal amount plus the
greater of (i) lost earnings on the principal amount or (ii) restoration of profits
due to the employer's use of principal amount. For late contributions or
participant loan repayments, the only correction required is to pay to the plan
the greater of (i) lost earnings or (ii) restoration of profits due to the
employer's use of a principal amount.

A submission for this type of defect should contain the following additional
documentation: a statement from a plan official identifying the earliest date
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on which the participant contributions and/or repayments reasonably could
have been segregated from the employer's general assets, along with the
supporting documentation on which the plan official relied in reaching the
conclusion; if restored participant contributions and/or repayments (exclusive
of lost earnings) (i) total $50,000.00 or less, or (ii) exceed $50,000.00 and
were remitted to the plan within 180 calendar days from the date such
amounts were received by the employer, or the date such amounts otherwise
would have been payable to the participant in cash, submit a narrative
describing the applicant's contribution and/or repayment remittance practices
before and after the period of unpaid or late contributions and/or repayments
and summary documents demonstrating the amount of unpaid or late
contributions and/or repayments; and if restored participant contributions
and/or repayments (exclusive of lost earnings) exceeded $50,000.00 and were
remitted more than 180 calendar days after the date such amounts were
received by the employer, or the date such amounts otherwise would have
been payable to the participants in cash, submit a narrative describing the
applicant's contribution and/or repayment remittance practices before and after
the period of unpaid or late contributions and/or repayments, for participant
contributions and/or repayments received from participants, a copy of the
accounting records which identify the date and amount of each contribution
received, and for participant contributions and/or repayments withheld from
employee paychecks, a copy of the payroll documents showing the date and
amount of each withholding.

B. Loan at Fair Market Interest Rate to a Party in Interest.

A plan that makes a loan to a party in interest at an interest rate no less than
that for loans with similar terms to a borrower of similar credit-worthiness
must be corrected by paying off the loan in full, including any repayment
penalties. An independent commercial lender must also confirm in writing
that the loan was made at a fair market interest rate for a loan with similar
terms to a borrower of similar credit-worthiness.

In addition to the documentation typically required in a submission, the
applicant should also submit a narrative describing the process used to
determine the fair market interest rate at the time the loan was made, validated
in writing by an independent commercial lender.

C. Loan at Below Market Interest Rate to Party in Interest.

If a plan loan was made to a party in interest at a below market interest rate,
the breach must be corrected by paying off the loan in full, including any
prepayment penalties. In addition, the plan must be reimbursed the principal
amount, plus the greater of (i) the lost earnings; or (ii) the restoration of
profits. The principal amount, in this instance, is equal to the excess of the
interest payments that would have been received if the loan had been made at
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the fair market interest rate over the interest payments actually received under
the loan terms during such period.

In addition to the documentation typically required in a submission, the
applicant should submit the following documents: a narrative describing the
process used to determine fair market rate at the time the loan was made; a
copy of the independent commercial lender’s fair market interest rate
determination; a copy of the independent fiduciary’s dated, written approval
of fair market interest rate determination; and a sample notice to participants.

D. Loan at Below Market Interest Rate to a Person Who Is Not a Party in
Interest.

If the plan made a loan to a person who is not a party in interest at an interest
rate that was a below market interest rate, the breach can be corrected by
paying to the plan the principal amount plus lost earnings through the
recovery date. Each loan payment has a principal amount equal to the excess
of interest payments that would have been received until the recovery date if
the loan had been made at the fair market value interest rate over the interest
actually received under the loan terms. From the inception of the loan to the
recovery date, the amount to be paid to the plan is the lost earnings on the
series of principal amounts. From the recovery date to the maturity date of the
loan, the amount to be paid to the plan is the present value of the remaining
principal amounts, as determined by an independent commercial lender.
Instead of calculating the present value, it is acceptable for administrative
convenience to pay the sum of the remaining principal amounts.

In addition to the documentation typically required, the applicant must submit
a narrative describing the process used to determine the fair market interest
rate at the time the loan was made and a copy of the independent commercial
lender’s fair market interest rate determination.

E. Loan at Below Market Interest Rate Solely Due to a Delay in Perfecting the
Plan's Security Interest.

If a plan made a purportedly secured loan to a person who is not a party in
interest, but there was a delay in recording or otherwise perfecting the plan’s
interest in the loan collateral, the loan is treated as an unsecured loan until the
plan’s interest was perfected. This breach is corrected by paying to the plan
the principal amount plus lost earnings through the date the loan is fully
secured. The principal amount is equal to the difference between interest
payments actually received and interest payments that would have been
received if the loan had been made at a fair market interest rate for an
unsecured loan. The fair market interest rate must be determined by an
independent commercial lender. In addition, if the delay in perfecting the loan
security caused permanent change in the risk characteristics of the loan, the
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fair market interest rate for the remaining term of the loan must be determined
by an independent commercial lender. In that case, the correction amount
includes an additional payment to the plan.

In addition to the documentation typically required, the applicant must submit
to the plan a narrative describing the process used to determine the fair market
interest rate for the period that the loan was unsecured and, if applicable, the
remaining term of the loan; a copy of the independent commercial lender’s
fair market interest rate determination.

F. Participant Loans Failing to Comply with Plan Provisions for Amount,
Duration or Level Amortization.

If a plan extended a loan to a plan participant who is a party in interest with
respect to the plan based solely on his or her status as an employee of any
employer whose employees are covered by the plan and the loan terms do not
comply with applicable plan provisions, which incorporated the requirements
of IRC 872(p) concerning the amount of the loan, the duration of the loan, or
the level amortization of the loan repayment, then officials must make a
voluntary correction of the loan with IRS approval under the VCP of the
EPCRS.

In addition to the documentation typically required, the applicant must
provide proof of payment and a copy of the IRS compliance statement.

G. Participant Default Loans.

If a plan extended a loan to a plan participant who is a party in interest with
respect to the plan based solely on his or her status as an employee of any
employer whose employees are covered by the plan and during the loan
repayment period, the plan official responsible for loan administration failed
to properly withhold a number of loan repayments from the participant's
wages and included the amount of such repayment in the participant's wages
based on administrative or system processing errors, the breach must be
corrected under the VCP of the EPCRS.

In addition to the documentation typically required, the applicant must
provide proof of payment and a copy of the IRS compliance statement.

H. Purchase of an Asset by the Plan from a Party in Interest.

If the plan purchased an asset with cash from a party in interest and no
prohibited transaction exemption applies, the transaction must be corrected by
the sale of the property back to the party in interest who originally sold the
asset to the plan or to a person who is not a party in interest. Whether the asset
is sold to a person who is not a party in interest with respect to the plan or is
sold back to the original seller, the plan must receive the higher or (i) the fair
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market value of the asset at the time of resale without reduction for the cost of
sale plus restoration to the plan of the party in interest's investment return
from the proceeds of the sale to the extent they exceed the plan's net profits
from owning the property; or (ii) the principal amount plus the greater of lost
earnings on the principal amount or the restoration of profits. Alternatively,
the plan may retain the assets and receive (i) the greater of lost earnings or the
restoration of profits, if any, on the principal amount, but only to the extent
that such lost earnings or restoration of profits exceeds the difference between
the fair market value of the asset as of the recovery date in the original
purchase price; and (ii) the amount by which the principal amount exceeded
the fair market value of the asset (at the time of the original purchase) plus the
greater of (1) lost earnings or (2) restoration of profits, if any, on such excess
provided an independent fiduciary determines that the plan will realize a
greater benefit from this correction than it would from the resale of the asset.
For this type of transaction, the principal amount is the plan’s original
purchase price.

In addition to the documentation typically required, the applicant must submit
documentation of the plan’s purchase, including the date of purchase, the
plan’s purchase price, the identity of the seller; a narrative describing the
relationship between the seller of the asset and the plan; and the qualified
independent appraiser’s report addressing the fair market value of the asset
purchase by the plan both at the time of the original purchase and recovery
date; and, if applicable, a report of the independent fiduciary's determination
that the plan will realize a greater benefit by receiving the correction amount
than by reselling the property.

l. Sale of an Asset Including Real Property by the Plan to a Party in Interest.

If the plan sold an asset for cash to a party in interest with respect to the plan,
in a non-exempt transaction, the breach may be corrected by the plan
receiving the principal amount plus the greater of lost earnings or restoration
of profits, if any. As an alternative to repayment of the principal amount, if it
is determined that the plan will realize a greater benefit by repurchasing the
property, the plan may repurchase the asset from the party in interest at the
lower of the price for which it sold the property or fair market value of the
property as of the recovery date plus restoration of the party in interest’s net
profits.

In addition, documentation typically required, the applicant must submit
documentation, the plan’s sale of the asset, including the date of sale, sale
price, the identity of original purchaser; a narrative describing the relationship
of the purchaser to the asset and the relationship of the purchaser to the plan;
the qualified, independent appraiser’s report addressing fair market value of
the property at the time of the sale from the plan as of the recovery date; and,
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if applicable, the independent fiduciary report the plan will realize a greater
benefit by receiving the corrected amount than by repurchasing the property.

J. Sale and Lease Back of Real Property to the Employer.

If the plan sponsor sold a parcel of real property to the plan, which was then
leased back to the sponsor, in a transaction that was not otherwise exempt, the
breach may be corrected by the sale of the parcel of real property back to the
plan sponsor or to a person who is not a party in interest with respect to the
plan. The plan must receive the higher of the fair market value of the asset at
the time of resale, without reduction for the cause of sale; or the principal
amount plus the greater of lost earnings on the principal amount, or the
restoration of profits, if any.

If the plan has not been receiving rent at fair market value, as determined by a
qualified, independent appraiser, the sale price of the real property should not
be based on historical below market rent that was paid to the plan. In addition,
if the plan was not receiving rent at fair market value as determined by a
qualified, independent appraiser, the principal amount for correction also
includes the difference between rent actually paid and the rent that should
have been paid at fair market value. The plan sponsor must pay to the plan this
additional amount plus the greater of lost earnings or restoration of profits
resulting from the plan sponsor's use of the principal amount.

In addition to the documentation typically submitted, the applicant must
submit documentation of the plan’s purchase of the real property, including
the date of purchase, the plan’s purchase price, and the identity of the original
seller; documentation of the plan’s sale of asset, including the date of sale, the
sale price, and the identity of the purchaser; a narrative describing the
relationship of the original seller to the plan and the relationship of the
purchaser to the plan; a copy of the lease; documentation of the date and
amount of each lease payment received by the plan; and the qualified,
independent appraiser’s report addressing both the fair market value of the
property at the time of the original sale and at the recovery date, and the fair
market value of the lease payments.

K. Purchase of an Asset by a Plan from a Person Who Is Not a Party in Interest
with Respect to the Plan at a Price More Than Fair Market Value.

If plan acquires an asset from a person who is not a party in interest with
respect to the plan, without determining the asset’s fair market value and, as a
result, the plan paid more than it should have for the asset, the breach is
corrected by the plan receiving the principal amount plus lost earnings. The
principal amount is the difference between the actual purchase price and the
asset’s fair market value at the time of purchase.
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In addition to the documentation typically required, the applicant must submit
documentation of the plan’s original purchase price of the asset, including the
date of purchase, the purchase price, and the identity of the seller; a narrative
describing the relationship of the seller to the plan; and a copy of the
qualified, independent appraiser’s report addressing the fair market value at
the time of plan’s purchase.

L. Sale of an Asset by a Plan to a Person Who Is Not a Party in Interest with
Respect to the Plan at a Price Less Than Fair Market Value.

If plan sold an asset to a person who is not a party in interest with respect to
the plan, without determining the asset’s fair market value, and the plan
received less than it would have from the sale, the breach may be corrected by
the plan receiving the principal amount plus lost earnings. The principal
amount is the amount by which the fair market value of the asset as of the
recovery date exceeds the price which the plan sold the property.

In addition to the typical documentation, the applicant must submit
documentation of the plan’s original sale of the asset, including the date of
sale, the sale price, and the identity of the buyer; a narrative describing the
relationship of the buyer to the plan; and a copy of the qualified, independent
appraiser’s report addressing the fair market value at the time of plan’s sale.

M. Holding of an Hlliquid Asset Previously Purchased by a Plan.

The holding of an illiquid asset may be corrected by the sale of the asset to a
party in interest, provided the plan receives the higher of (1) the fair market
value of the asset at the time of resale, without a reduction for the costs of sale
or (2) the principal amount, plus lost earnings. The plan official may cause the
plan to sell the asset to a party in interest. The principal amount is the plan's
original purchase price of the asset.

In addition to the documentation typically required, the applicant must submit
the following documents: documentation of the plan's original purchase of the
asset, including the date of purchase, the plan's purchase price, the identity of
the original seller, any description of the relationship, if any, between the
original seller and the plan; the qualified, independent appraiser's report
addressing the fair market value of the asset purchased by the plan at the
recovery date; a narrative describing the plan's efforts to sell the asset to
persons who are not parties in interest with respect to the plan and any
documentation of such efforts to sell the asset; a statement from a plan official
attesting that (i) the asset failed to appreciate, failed to provide a reasonable
rate of return, or caused a loss to the plan, (ii) the sale of the asset is in the
best interest of the plan, (iii) the asset is an illiquid asset, and (iv) the plan
made reasonable efforts to sell the asset to persons who are not parties in
interest with respect to the plan without success; and in the case of an illiquid
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asset that is a parcel of real estate, a statement from a plan official attesting
that no party in interest owns real estate that is contiguous to the plan's parcel
of real estate on the recovery date.

N. Payments of Benefits Without Properly Valuing Plan Assets on Which
Payment Is Based.

In this type of transaction, a defined contribution plan pays benefits based on
the value of plan assets. If one or more of the plan assets are not valued at the
current value, the benefit payments are not correct. If the plan’s assets are
overvalued, the current benefit payments will be too high. If the plan’s assets
are undervalued, the current benefit payments will be too low.

In order to correct the transaction, the applicant should establish the correct
value of the improperly valued asset for each plan year, starting with the first
plan year in which the asset was improperly valued. Then, restore to the plan
for distribution to the affected plan participants, or restore directly to the plan
participants, the amount by which all affected participants were underpaid
distributions to which they were entitled under the terms of the plan, plus the
higher of lost earnings or the underpayment rate defined in § 6621(a)(2) of the
Code on the underpayment distributions. The Annual Report Form 5500 must
be amended and refiled for the last three plan years or all plan years in which
the value of the asset was reportedly improper, whichever is less.

To correct the valuation defect, a plan official must determine the fair market
value of the improperly valued asset for each year in which the asset was
valued improperly. Once the fair market value has been determined, the
participant’s account balance for each year must be adjusted accordingly.

The plan official or the plan administrator must determine who received
distributions from the plan during the time the asset was valued improperly.
For distributions that were too low, the amount of the underpayment is treated
as a principal amount for each individual who receives the distribution and the
principal amount’s lost earnings must be paid to the affected individuals. For
distributions that were too high, the total of the overpayment constitutes the
principal amount for the plan. The principal amount plus lost earnings must be
restored to the plan or to the participant.

In addition to the documentation typically required, the applicant must submit
a copy of the qualified, independent appraiser’s report for each plan year in
which the asset was revalued; a written statement confirming the date that the
amended Annual Report Form 5500 with correct valuation data were filed; if
losses are restored to the plan, proof of payment to the plan and copies of the
adjusted participants’ account balances; if supplemental distributions are
made, proof of payment to the individuals entitled to received the
supplemental distributions; and a sample notice to participants.

8.34 « Pension and Profit-Sharing Plan Overview and Update

BOT OSCPA Seminar\77198.doc



0. Duplicative, Excessive or Unnecessary Compensation Paid by a Plan.

A plan which paid excessive compensation, including commissions or fees, to
a service provider (such as an attorney, accountant, actuary, financial advisor,
or insurance agent) or if a plan paid two or more persons providing the same
service, or if the plan paid a service provider for unnecessary services, the
principal amount plus the greater of lost earnings or restoration of profits must
be restored to the plan. The principal amount is the difference between the
amount actually paid by the plan to the service provider during the six years
prior to the discontinuation of the payment of the excess of duplicative or
unnecessary compensation and the reasonable market value of the non-
duplicative service.

In addition to the documentation typically required in a submission, the
Applicant must submit the following documents: a written estimate of the
reasonable market value of the services; the estimator’s qualifications; and the
cost of the services at issue during the period that such services were provided
to the plan.

P. Expenses Improperly Paid by a Plan.

In this type of transaction a plan used plan assets to pay expenses, including
commissions for fees, which should have been paid by the plan sponsor, to a
service provider (i.e., an attorney, accountant, record keeper, actuary, financial
advisor, or insurance agent) for services provided in connection with the
administration and maintenance of the plan in circumstances where a plan
provision requires that such plan expenses be paid by the plan sponsor, or
services provided in connection with the establishment, design, or termination
of the plan which relate to the activities of the plan sponsor in its capacity as
seller. To correct this type of transaction, the principal amount, plus the
greater of lost earnings or restoration of profits resulting from these other
principal amounts must be restored to the plan. The principal amount is the
entire amount improperly paid by the plan to the service provider for expenses
that should have been paid by the plan sponsor.

In addition to the documentation typically required, copies of the plan's
accounting records would show the date and amount of expenses paid by the
plan to the service provider must be provided.

Q. Payment of Dual Compensation to a Plan Fiduciary.

In this type of transaction, plan plays the fiduciary for services rendered to the
plan when the fiduciary already receives full-time pay from an employer or
association of employees, whose employees are participants in the plan, or
from an employee organization whose members are participants in the plan.
The plan’s payments to the plan fiduciary are not mere reimbursements of
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expenses properly and actually incurred by the fiduciary. To correct this type
of transaction, the principal amount plus the greater of lost earnings or
restoration of profits must be restored to the plan. The principal amount is the
difference between the amount actually paid by the plan during the six years
prior to the discontinuation of the payments to the fiduciary and the amounts
that represent reimbursements of expenses properly and actually incurred by
the fiduciary.

In addition to the typical documentation required, the applicant must submit
copies of the plan’s accounting records which show the date and amount of
compensation paid by the plan to the identified fiduciary and if any amounts
paid by the plan to the fiduciary represent reimbursement of expenses
properly and actually incurred by the fiduciary, include copies of the plan
records which indicate the amount.

IX. CONCLUSION

The IRS and DOL realize that the retirement planning area is very complex and that
disqualification is a harsh result. These programs offer the means to correct
potentially disqualifying defects and provide alternatives to disqualification.

If a plan has disqualifying defects, the plan administrator or Plan Sponsor should
consider voluntarily reporting the defect to the IRS. The plan administrator, Plan
Sponsor or its representative may have a hypothetical consultation with the CAP
coordinator. Moreover, voluntary reporting is one of the “equities” considered when
negotiating the dollar amount of the sanction portion of the settlement.

When negotiating the sanction amount, consider all possible equitable arguments.
Some common equitable arguments include: (1)the failure is an isolated,
insignificant instance; (2) the plan has a history of compliance or, if the plan is new,
the failure was corrected before examination; (3) the Plan Sponsor or administrator
has established procedures and practices to ensure compliance; (4) the established
procedures were followed and the failure occurred through an oversight or mistake;
(5) where the mistake involves dollar amounts (e.g., excess allocations, the amounts
are insubstantial in light of the whole case; (6) the taxpayer makes an immediate and
complete correction to cure the failure once it is discovered so that no participant or
beneficiary suffers substantial detriment; (7) plan sponsor’s good faith; (8) substantial
compliance; and (9) no resulting detriment to participants.

Payment of the sanction may be made by the Plan Sponsor, the plan administrator
and/or some or all of the participants. The IRS will not permit any tax benefit to be
derived from the sanction payment. For example, the Plan Sponsor would not be
entitled to a deduction for the sanction payment. Also, if a participant made a sanction
payment, the participant would not be entitled to any basis in his or her benefits as a
result of such payment.
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Finally, in addition to negotiating the sanction amount, the plan administrator or Plan
Sponsor should also negotiate the CAP document. The CAP document is not a form
document and may be revised to fit each plan’s circumstances. The CAP document
should cover all years and ensure that all years are closed for all taxes. Only the
person or entities paying the sanction need to sign the agreement. However, the
agreement should protect the non-signing parties (e.g., the participants will not be
taxed since the plan was not disqualified).
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Appendix |

Web Resources and IRS Contact Information

A. Web Resources:

1. Correct

ing Plan Errors Link [go to www.irs.gov; click on Retirement Plans

Community; click on Correcting Plan Errors]

http://www.irs.gov/retirement/article/0,,id=96907,00.html

2. Employee Plans newsletters. (Ability to subscribe electronically) [to go
www.irs.gov; click on Retirement Plans Community; click on Newsletters]

a.

Retirement News for Employers. (There is a regular article on plan
correction issues entitled "The Fix Is In: Common Plan Mistakes".

http://www.irs.gov/retirement/article/0,,id=122823.00.html|

Employee Plans News

http://www.irs.gov/retirement/article/0,,id=96731,00.html

3. Fix It Guides

401(k) Fix It Guide: Finding, Fixing and Avoiding Common Plan
Mistakes

http://www.irs.gov/pub/irs-teqe/401k mistakes.pdf

SEP Fix It Guide: Finding, Fixing and Avoiding Common Plan
Mistakes

http://www.irs.gov/pub/irs-tege/sep fixit quide.pdf

SIMPLE IRA Fix It Guide: Finding, Fixing and Avoiding Common
Plan Mistakes

http://www.irs.gov/pub/irs-tege/simple fixit quide.pdf
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B. IRS Contact Information:
(re: questions on correction issues)

1. Program Coordinators:
Name Phone E-mail Address
Avaneesh Bhagat (949) 389-4420 Avaneesh.K.Bhagat@irs.gov
Paul Hogan (206) 220-6085 Paul.C.Hogan2@irs.gov
Wilbert Laird (202) 283-9630 Wilbert.G.Laird2@irs.gov
Maxine Terry (202) 283-9644 Maxine.B.Terry@irs.gov

2. Group Coordinators:
Name Phone E-mail Address
Scott Feldman (718) 488-2255 Scott.M.Feldman@irs.gov
Al Dorevitch (312) 566-3833 Alexander.Dorevitch@irs.gov
George Patterson (214) 413-5525 George.C.Patterson@irs.gov
Vickie Walker (626) 312-2628 Vickie.L Walker@irs.gov

ext. 5503
3. "Where is my VCP submission?" question: Please call (626) 312-4921
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SUMMARY OF SIGNIFICANT CHANGES MADE TO EPCRS
BY REVENUE PROCEDURE 2008-50, IRB 2008-35

Section 10.08(1) was revised to clarify the scope of a compliance statement issued with respect
to the failure to amend a plan timely for interim amendments or optional law changes, as
described in section 6.05(3) of Rev. Proc. 2008-50.

Section 10.11(3)(d) was revised to clarify which plans would be included in a Group Submission
if the Plan Sponsor was notified of an impending Employee Plans examination.

Section 11.01 was revised to introduce a new application format for all VCP filings (Appendix
D) and to provide for Streamlined Application procedures for several failures (Appendix F).

Section 11.02 was revised to provide new Streamlined Application procedures (where the

application also constitutes the compliance statement) for the failures specified below:

 Schedule 1: for failure to adopt timely interim amendments described in section 6.05(2) or
amendments required to reflect the changed operation of the plan on account of the Plan
Sponsor’s decision to implement optional law changes described in section 6.05(3)(b).

 Schedule 2: for failure to timely adopt amendments to comply with required legislative or
regulatory changes (other than those described in 6.05(3)(a)).

e Schedule 3: for a SEP or a SARSEP that experienced one or more of the failures shown
below, where the Plan Sponsor proposes to correct such failure(s) by using the method(s)
provided on Appendix F, Schedule 3:

o Employer Eligibility Failure (SARSEPs only);

o Failure to satisfy the deferral percentage test (SARSEPs only);

o Failure to make required employer contributions to the plan;

o Failure to provide eligible employee with the opportunity to make elective deferrals
(SARSEPs only); or

o Excess Amounts contributed to the plan.

e Schedule 4: for a SIMPLE IRA that experienced one or more of the failures shown below,
where the Plan Sponsor proposes to correct such failure(s) by using the method(s) provided
on Appendix F, Schedule 4:

o Employer Eligibility Failure;

o Failure to make required employer contributions to the plan;

o Failure to provide eligible employee with the opportunity to make elective deferrals; or
o Excess Amounts contributed to the plan.

e Schedule 5: for failure to administer plan loans in accordance with the provisions of Code §
72(p)(2), where the failure solely relates to employees who are neither key employees (as
defined in Code § 416(i)(1)) nor self-employed individuals (as defined in Code § .
401(c)(1)(B)).

e Schedule 6: for failure to satisfy the criteria for an employer to sponsor either a 403(b) Plan,
ora § 401(k) plan.

* Schedule 7: for failure to distribute elective deferrals made in excess of the Code § 402(g)
limit, where the Plan Sponsor proposes to correct such failure using the method described in
Appendix A, section .04.
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SUMMARY OF SIGNIFICANT CHANGES MADE TO EPCRS
BY REVENUE PROCEDURE 2008-50, IRB 2008-35

o Schedule 8: for failure to make required minimum distributions pursuant to Code §
401(a)(9), where the Plan Sponsor proposes to correct such failure using the method described
in Appendix A, section .06.
e Schedule 9: for one or more of the following failures:
o Code § 401(a)(17) failure being corrected using the method described in Appendix B,
section 2.07(1)(a);
o Hardship distribution failure being corrected using the method described in Appendix B,
section 2.07(2)(a);
o Loans permitted in operation, but not permitted by Plan document, being corrected using
the method described in Appendix B, section 2.07(2)(a); or
o Early inclusion of otherwise eligible employee(s) being corrected using the method
described in Appendix B, section 2.07(3)(a).

Sections 11.03 and 11.04 (formerly sections 11.02 and 11.03) were revised significantly to
address Submission Requirements and Required Documents. Note: Plan Sponsors are no longer
required to submit any pages from the plan’s Form 5500 series return. Instead, Plan Sponsors
need only include Plan Data relating to the number of plan participants and the total amount of
plan assets as of the most recent 5500 filing.

Section 11.12 (formerly section 11.11) was revised to require the inclusion of a separate
Appendix E Acknowledgement Form for each plan submitted under VCP.

Section 11.13 (formerly section 11.12) was revised to update the mailing address for all VCP
submissions.

Section 12.02 was revised to include a set of criteria for determining the compliance fee for VCP
submissions where the sole failure is a failure of participant loans to comply with the
requirements of Code § 72(p)(2) and such failure does not affect more than 25% of the Plan
Sponsor’s participants in any of the year(s) in which the failure occurred.

Section 12.03 was revised to reflect the changes made to section 6.05 and their impact on
nonamender failures.

Section 12.04 was revised to include two new requirements for determining the compliance fee
for Group Submissions.

Section 12.06 was revised to provide that the compliance fee rules for egregious failures also
apply to intentional failures.

Section 13.01 was revised to provide that the Audit CAP rules and principles also apply to
participant loans that did not comply with § 72(p)(2) (if such loans were not corrected under
SCP or VCP).
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Section 14.01 was revised to describe the Maximum Payment Amount for participant loans that
did not comply with § 72(p)(2).

Section 14.02 was revised to include a new factor (i.e., “whether the failure is solely an
Employer Eligibility Failure”) to be used in determining the sanction amount under Audit CAP.
In addition, section 14.02 was revised to delete those factors that applied only to 403(b) plans
and to limit the number of factors that applied only to Qualified Plans. Lastly, an additional
factor was added for participant loans that did not comply with § 72(p)(2).

Section 16 defines the general effective date of Rev. Proc. 2008-50 as January 1, 2009; however,
Plan Sponsors are permitted, at their option, to apply the provisions of Rev. Proc. 2008-50 on or
after September 2, 2008.

Appendix A, section .04 was revised to clarify that the inclusion of an excess deferral and the
distribution (for both the excess deferral and earnings) in gross income applies whether or not
any portion of the excess deferral is attributable to designated Roth contributions.

Appendix A, section .05 was revised significantly. A clarifying statement was added to the end
of Appendix A, section .05(2)(g) regarding the timing of correction for improperly excluded
employees if another qualification failure exists. In addition, three new subparagraphs address
the correction of improperly excluded employees with respect to designated Roth contributions
and missed catch-up contributions as well as correction for the failure to implement an employee
election.

Appendix A, section .06 was revised to clarify the time period to be used in calculating earnings
adjustments for required minimum distributions.

Appendix A, section .07 was revised to clarify a few points in paragraph (2) regarding the
alternative method of correction for failure to obtain spousal consent for a distribution.

Appendix A, section .08 was revised to reflect the issuance of the finalized regulations under §
415. In addition, Appendix A, section .08 was revised to clarify that forfeited matching
contributions are to be placed into an unallocated account to be used as an employer
contribution, other than elective deferrals, in succeeding periods.

Appendix A, section .09 was added to address correction methods for Abandoned Orphan Plans.
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Appendix B, section 1.01 was revised to provide that corrective allocations and distributions
should reflect earnings and actuarial adjustments in accordance with section 6.02(4) of Rev.
Proc. 2008-50. In addition, Appendix B, section 1.01 was revised to provide that the correction
methods in Appendix B are acceptable to correct Qualification Failures under VCP and to correct
Qualification Failures under SCP that occurred notwithstanding that the plan has established
practices and procedures reasonably designed to promote and facilitate overall compliance with
the Code, as provided in section 4.04 of Rev. Proc. 2008-50.

Appendix B, section 1.03 was added to address correction methods for designated Roth
contributions.

Appendix B, section 2.01(1)(b)(iii) was revised to clarify the time period to be used in
calculating earnings adjustments for Excess Contribution Amounts.

Appendix B, section 2.02(1)(a) was revised to make reference to the new correction methods for
improperly excluded employees described in Appendix A, section .05.

Appendix B, section 2.02(2)(a)(i) was revised to delete the reference to §1.401(k)-1(g)(10).

Appendix B, section 2.04(2)(a) was revised to reflect the movement of the Overpayment
correction principles to section 6.06(3) of Rev. Proc. 2008-50 and to refer to such correction
principles (instead of incorporating them in this section).

Appendix B, sections 2.06(1) and 2.07(1)(a) were revised to reflect the movement of the Excess
Allocations correction principles to section 6.06(2) of Rev. Proc. 2008-50 and to refer to such
correction principles (instead of incorporating them in this section).

Appendix B, section 3.01(2)(a) was revised to refer to the new requirements regarding
corrective allocations and distributions set forth in section 6.02(4)(e) of Rev. Proc. 2008-50.

Appendix C was revised to include the following explanatory note in the Instructions section:
“NOTE: If you are submitting a Streamlined Application under VCP using Appendix F in
accordance with section 11.02 of this revenue procedure, this Appendix C does not need to be
completed. If you are submitting a VCP submission using Appendix D, Part I of this Appendix
C does not need to be completed.”

Appendix D was revised significantly to apply to general VCP submissions, as descrlbed in
section 11.03 of Rev. Proc. 2008-50.

Appendix F was revised significantly to apply to VCP submissions that fall under the
Streamlined Application procedures of section 11.02 of Rev. Proc. 2008-50. Appendix F also
includes several supporting schedules which deal with particular failures and particular plan
types. See summary of changes to section 11.02 of Rev. Proc. 2008-50, as described above.
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